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§1777.12

or remedy harm from, conduct, condi-
tions, or violations specified in the no-
tice to show cause;

(iii) A notice of charges under section
1376 of the 1992 Act (12 U.S.C. 4636) and
the procedures in 12 CFR part 1780 com-
mencing imposition of a civil money
penalty against the Enterprise; or

(iv) A notice of discretionary reclas-
sification of the Enterprise’s capital
classification under section 1364(b) of
the 1992 Act (12 U.S.C. 4614(b)) and sub-
part B of this part.

(2) Review; further action. Based on
the Enterprise’s response to the notice
to show cause and consideration of
other relevant factors, OFHEO shall
promptly determine whether to com-
mence the actions described in the no-
tice, and whether additional super-
visory response under this section is
warranted.

§1777.12 Other supervisory action.

Notwithstanding the pendency or
completion of one or more supervisory
responses described in §1777.11, OFHEO
may at any time undertake additional
supervisory steps and actions in the
form of any informal or formal super-
visory tool available to OFHEO under
the 1992 Act, including, but not limited
to, issuing guidance or directives under
section 1313 (12 U.S.C. 4513), requiring
reports under section 1314 (12 U.S.C.
4514), conducting other examinations
under section 1317 (12 U.S.C. 4517),
issuing discretionary reclassification
under section 1364 (12 U.S.C. 4614), initi-
ating discretionary action under sec-
tion 1366(b) (12 U.S.C. 4616(b)), appoint-
ing a conservator under section 1369(a)
(12 U.S.C. 4619(a)), or initiating admin-
istrative enforcement action under sec-
tions 1371, 1372, and 1376 (12 U.S.C. 4631,
4632 and 4636). In addition, OFHEO may
take any such steps or actions with re-
spect to an Enterprise that fails to
make a submission or comply with a
directive as required by §1777.11, or to
address an Enterprise’s failure to im-
plement an appropriate action in re-
sponse to a supervisory letter or under
an action plan under §1777.11.

12 CFR Ch. XVII (1-1-13 Edition)

Subpart B—Capital Classifications
and Orders Under Section
1366 of the 1992 Act

§1777.20 Capital classifications.

(a) Capital classifications after the ef-
fective date of section 1365 of the 1992 Act.
The capital classification of an Enter-
prise for purposes of subpart B of this
part is as follows:

(1) Adequately capitalized. Except as
otherwise provided under paragraph
(a)(b) of this section, an Enterprise will
be classified as adequately capitalized
if the Enterprise:

(i) As of the date specified in the no-
tice of proposed capital classification,
holds total capital equaling or exceed-
ing the risk-based capital level; and

(ii) As of the date specified in the no-
tice of proposed capital classification,
holds core capital equaling or exceed-
ing the minimum capital level.

(2) Undercapitalized. Except as other-
wise provided under paragraph (a)(5) of
this section or §1777.23(c) or §1777.23(h),
an Enterprise will be classified as
undercapitalized if the Enterprise:

(i) As of the date specified in the no-
tice of proposed capital classification,
holds total capital less than the risk-
based capital level; and

(ii) As of the date specified in the no-
tice of proposed capital classification,
holds core capital equaling or exceed-
ing the minimum capital level.

(3) Significantly undercapitalized. Ex-
cept as otherwise provided under para-
graph (a)(b) of this section or §1777.23(c)
or §1777.23(h), an Enterprise will be
classified as significantly undercapital-
ized if the Enterprise:

(i) As of the date specified in the no-
tice of proposed capital classification,
holds core capital less than the min-
imum capital level; and

(ii) As of the date specified in the no-
tice of proposed capital classification,
holds core capital equaling or exceed-
ing the critical capital level.

(4) Critically undercapitaliced. An En-
terprise will be classified as critically
undercapitalized if, as of the date spec-
ified in the notice of proposed capital
classification, the Enterprise holds
core capital less than the critical cap-
ital level.
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(5) Discretionary reclassification—deter-
mination to reclassify. If OFHEO deter-
mines in writing that an Enterprise is
engaging in action or inaction (includ-
ing a failure to respond appropriately
to changes in circumstances or unfore-
seen events) that could result in a
rapid depletion of core capital, or that
the value of property subject to mort-
gages held or securitized by the Enter-
prise has decreased significantly, or
that reclassification 1is otherwise
deemed necessary to ensure that the
Enterprise holds adequate capital and
operates safely, OFHEO may reclassify
the Enterprise as:

(i) Undercapitalized if the Enterprise
is otherwise classified as adequately
capitalized;

(ii) Significantly undercapitalized if
the Enterprise is otherwise classified
as undercapitalized; or

(iii) Critically undercapitalized if the
Enterprise is otherwise classified as
significantly undercapitalized.

(b) Duration of reclassification; succes-
sive reclassifications. (1) A reclassifica-
tion of an Enterprise based on action,
inaction, or conditions under para-
graph (a)(5) or (c)(56) of this section
shall be considered in the determina-
tion of each subsequent capital classi-
fication of the Enterprise, and shall
only cease being considered in the de-
termination of the Enterprise’s capital
classification after OFHEO determines
that the action, inaction or condition
upon which the reclassification was
based has ceased or been eliminated
and remedied to OFHEO’s satisfaction.

(2) If the action, inaction, or condi-
tion upon which a reclassification was
based under paragraph (a)(5) or (c)(b) of
this section has not ceased or been
eliminated and remedied to OFHEQO’s
satisfaction within such reasonable
time as is determined by OFHEO to be
appropriate, OFHEO may consider such
failure to be the basis for additional re-
classification under such paragraph
(a)(b) or (c)(b) of this section into a
lower capital classification.

(c) Capital classifications before the ef-
fective date of section 1365 of the 1992 Act.
Notwithstanding paragraph (a) of this
section, until September 13, 2002, the
capital classification of an Enterprise
for purposes of subpart B of this part is
as follows:

§1777.20

(1) Adequately capitalized. Except as
otherwise provided in paragraph (c)(5)
of this section, an Enterprise will be
classified as adequately capitalized if
the Enterprise, as of the date specified
in the notice of proposed capital classi-
fication, holds core capital equaling or
exceeding the minimum capital level.

(2) Undercapitalized. An Enterprise
will be classified as undercapitalized if
the Enterprise:

(i) As of the date specified in the no-
tice of proposed capital classification,
holds core capital equaling or exceed-
ing the minimum capital level; and

(ii) Is reclassified as undercapitalized
by OFHEO under paragraph (c)(6) of
this section.

(3) Significantly undercapitalized. Ex-
cept as otherwise provided under para-
graph (c)(b) of this section or §1777.23(c)
or §1777.23(h), an Enterprise will be
classified as significantly undercapital-
ized if the Enterprise:

(i) As of the date specified in the no-
tice of proposed capital classification,
held core capital less than the min-
imum capital level; and

(ii) As of the date specified in the no-
tice of proposed capital classification,
held core capital equaling or exceeding
the critical capital level.

(4) Critically undercapitaliced. An En-
terprise will be classified as critically
undercapitalized if, as of the date spec-
ified in the notice of proposed capital
classification, the Enterprise held core
capital less than the critical capital
level.

(5) Discretionary reclassification. If
OFHEO determines in writing that an
Enterprise is engaging in action or in-
action (including a failure to respond
appropriately to changes in cir-
cumstances or unforeseen events) that
could result a rapid depletion of core
capital, or that the value of the prop-
erty subject to mortgages held or
securitized by the Enterprise has de-
creased significantly or that reclassi-
fication is deemed necessary to ensure
that the Enterprise holds adequate cap-
ital and operates safely, OFHEO may
reclassify the Enterprise as:

(i) Undercapitalized if the Enterprise
is otherwise classified as adequately
capitalized:
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(ii) Significantly undercapitalized if
the Enterprise is otherwise classified
as undercapitalized; or

(iii) Critically undercapitalized if the
Enterprise is otherwise classified as
significantly undercapitalized.

(d) Prior approvals. In making a deter-
mination to reclassify an Enterprise
under paragraph (a)(5) or (c)(b) of this
section, OFHEO will not base its deci-
sion to reclassify solely on action or
inaction that previously was given spe-
cific approval by the Director of
OFHEO in connection with the Direc-
tor’s approval of the Enterprise’s cap-
ital restoration plan under section
1369C of the 1992 Act (12 U.S.C. 4622), or
of a written agreement with the Enter-
prise that is enforceable in accordance
with section 1371 of the 1992 Act.

§1777.21 Notice of capital category,
and adjustments.

(a) Notice of capital classification.
OFHEO will classify each Enterprise
according to the capital classifications
in §1777.20(a) or §1777.20(c) on at least a
quarterly basis. OFHEO may classify
an Enterprise according to the capital
classifications in §1777.20(a) or
§1777.20(c), or reclassify an Enterprise
as set out in §1777.20(a)(5),
§1777.20(c)(b), §1777.23(c), or §1777.23(h),
at such other times as OFHEO deems
appropriate.

(1) Notice of proposed capital classifica-
tion. (i) Before OFHEO classifies or re-
classifies an Enterprise, OFHEO will
provide the Enterprise with written no-
tice containing the proposed capital
classification, the information upon
which the proposed classification is
based, and the reason for the proposed
classification.

(ii) Notices proposing to classify or
reclassify an Enterprise as under-
capitalized or significantly under-
capitalized may be combined with a no-
tice that OFHEO may further reclas-
sify the Enterprise under §1777.23(c),
without additional notice.

(iii) Notices proposing to classify or
reclassify an Enterprise as signifi-
cantly undercapitalized or critically
undercapitalized may be combined
with a notice under §1777.24 that
OFHEO intends to issue an order under
section 1366 of the 1992 Act (12 U.S.C.
4616).

12 CFR Ch. XVII (1-1-13 Edition)

(iv) Notices proposing to classify an
Enterprise as undercapitalized or sig-
nificantly undercapitalized may be
combined with a notice proposing to si-
multaneously reclassify the Enterprise
under §1777.20(a)(5) or §1777.20(c)(5).

(2) Response by the Enterprise. The En-
terprise may submit a response to
OFHEO containing information for
OFHEO’s consideration in classifying
or reclassifying the Enterprise.

(i) The Enterprise may, within thirty
calendar days from receipt of a notice
of proposed capital classification, sub-
mit a response to OFHEO, unless
OFHEO determines the condition of the
Enterprise requires a shorter period or
the Enterprise consents to a shorter
period.

(ii) The Enterprise’s response period
may be extended for up to an addi-
tional thirty calendar days if OFHEO
determines there is good cause for such
extension.

(iii) The Enterprise’s failure to sub-
mit a response during the response pe-
riod (as extended or shortened, if appli-
cable) shall waive any right of the En-
terprise to comment on or object to the
proposed capital classification.

(3) Classification determination and
written mnotice of capital classification.
After the Enterprise has submitted its
response under paragraph (a)(2) of this
section or the response period (as ex-
tended or shortened, if applicable) has
expired, whichever occurs first, OFHEO
will make its determination of the En-
terprise’s capital classification, taking
into consideration such relevant infor-
mation as is provided by the Enterprise
in its response, if any, under paragraph
(a)(2) of this section. OFHEO will pro-
vide the Enterprise with a written no-
tice of capital classification, which
shall include a description of the basis
for OFHEO’s determination.

(4) Timing. OFHEO may, in its discre-
tion, issue a notice of proposed capital
classification to an Enterprise at any
time. If a notice of proposed classifica-
tion is pending (under the process set
out in paragraphs (a)(1) through (3) of
this section) at that time, OFHEO
may, in its discretion, specify whether
the subsequent notice of proposed cap-
ital classification supersedes the pend-
ing notice.
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